11-18-09
Retirement Plans

and Fiduciary Responsibility
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With the roller-coaster ride nervous investors have had in the last two years, watching their 401k’s balances lose nearly 50% of their value then recovering with the market rally, retirement plan sponsors need to be especially sensitive to their potential liability and their fiduciary responsibility to participants. The fiduciary responsibilities and penalties for not fulfilling these are spelled out in several federal laws including the Employee Retirement Income Security Act of 1974 (ERISA), the Economic Growth and Tax Relief Reconciliation Act of 2001(EGTRRA), and the Pension Protection Act of 2006.

The Employee Retirement Income Security Act of 1974 (ERISA) is a federal law that sets minimum standards for pension plans in private industry. Some of its main requirements are:
· Requires plans to provide participants with information about the plan including important information about plan features and funding. 
· Sets minimum standards for participation, vesting, benefit accrual and funding. 
· Requires accountability of plan fiduciaries. Fiduciaries who do not follow the principles of conduct may be held responsible for restoring losses to the plan. 

· Gives participants the right to sue for benefits and breaches of fiduciary duty. 

The Economic Growth and Tax Relief Reconciliation Act of 2001(EGTRRA) modified a number of retirement benefits and was most notorious for its “sunset provisions” which were to end on January 1, 2011. (Some of these sunsets were made permanent by   the Jobs and Growth Tax Relief Reconciliation Act of 2003 (JGTRRA)). EGTRRA increased maximum retirement plan contributions and created catch-up provisions for those over age 50.  The new law allowed for ROTH provisions to be added to 401k and 403b plans. It created a safe harbor to encourage employers to offer automatic enrollment in their defined contribution plans. An in-service distribution option was added which allows pension plans to provide for distributions to employees who have attained age 62 and who have not separated from employment at the time of the distributions. Distribution rules were modified for determining whether a participant has had a hardship or unforeseen financial emergency. Also a “saver’s Credit” was created allowing taxpayers to claim a credit on their tax return for their savings plan contributions if their income was under the established limit. 
The Pension Protection Act of 2006 made many more of the sunset provisions of EGTRRA permanent.  It also eased the restrictions on rollovers between various tax-deferred savings plans. Non-spouse beneficiaries would now be able to rollover inherited plan balances into their own IRA. The 2006 Act also allowed companies to bring in objective investment advice from an outside independent financial expert to assist participants in individually directed defined contribution plan or IRA. The requirements were intended to ensure that participants receive reliable guidance on selecting appropriate investments for their needs and goals.

Who Is A Fiduciary?
The Department of Labor defines a plan fiduciary as anyone who is able to use discretion in administering and managing a plan or controlling the plan’s assets. Thus, fiduciary status is based on the functions performed for the plan, not just a person’s title. A plan’s fiduciaries will ordinarily include the trustees, investment adviser, all individuals exercising discretion in the administration of the plan, all members of a plan’s administrative committee and those who select committee officials. 
What Is The Significance Of Being A Fiduciary? 
Fiduciaries have important responsibilities and are subject to standards of conduct because they act on behalf of participants in a retirement plan and their beneficiaries. These responsibilities include:
· Acting solely in the interest of plan participants and their beneficiaries and with the exclusive purpose of providing benefits to them; 
· Carrying out their duties prudently; 
· Following the plan documents (consistent with ERISA); 
· Diversifying plan investments; 
· Providing participants with access to quality investment advice; and
· Paying only reasonable plan expenses. 
With these fiduciary responsibilities, there is also potential liability. Fiduciaries that do not follow the basic standards of conduct may be personally liable to restore any losses to the plan, or to restore any profits made through improper use of the plan’s assets resulting from their actions.  A fiduciary should also be aware of others who serve as fiduciaries to the same plan, because all fiduciaries have potential liability for the actions of their co-fiduciaries.

Investment Advice and Education 

Employers are offering participants help so they can make informed investment decisions. This is a way for the employer to serve its valued employee base, meet its fiduciary responsibility and spread its liability.  More and more employers are hiring experienced investment advisers to offer specific investment advice to participants. These advisers are also fiduciaries and share the employer’s responsibility to plan participants. 
Tips For Employers With Retirement Plans 

           Understanding fiduciary responsibility as a plan sponsor is important for the security of the retirement plan, compliance with the law and fulfilling the participant’s need for financial guidance. The following tips may be a helpful starting point:
· Have you identified your plan fiduciaries, and are they clear about the extent of their fiduciary responsibilities? 

· Have you provided sufficient information for plan participants to exercise control in making their investment decisions? 

· If you have a third-party service provider, have you preformed your due diligence in selecting this provider and do you annually review plan costs and competitors? Are their fees are reasonable for the services provided? 

· Have you reviewed your plan document in light of current plan operations and made necessary updates? After amending the plan, have you provided participants with an updated Summary Plan Document? 

· Do those individuals handling plan funds or other plan property have a fidelity bond? 
With the snowballing of legislation regarding retirement plans, many employers are feeling overwhelmed. Plan sponsors have begun to actively seek out experienced financial advisors to assist them in understanding and meeting their fiduciary and compliance requirements. Advisors can also provide an overall review of plan costs resulting in savings as well as compliance with the fiduciary responsibility of “reasonable costs”. Several of the larger retirement plan providers are offering plan sponsors summaries of the above acts and/or some training. However, for many companies, this is not enough. Proactive advisory firms which are serving this specialty niche by providing access to their experienced professionals are in high demand. With the market likely to continue its rollercoaster, plan sponsors would be wise to be fully aware of their responsibilities to participants and make sure they have the tools necessary to make prudent investment decisions.
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